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|. Statenent of the Case

Def endant Kennet h Ant hony Washi ngton appeal s from a judgnent
entered after a jury found himguilty of two counts of first
degree burglary. The jury also found true allegations that
def endant had nine prior convictions that qualified as “strikes”
under Penal Code section 667, subdivisions (b) through (i),

popul arly known as the "three strikes” law.!?

. Pursuant to California Rules of Court, rules 976(b) and
976.1, this opinion is certified for publication with the
exception of Parts Ill, V and VI of the majority opinion and
t he di ssenting opinion.

1 Unl ess ot herwi se specified, all further statutory
references are to the Penal Code.



On appeal, defendant clains the court gave erroneous
instructions on aiding and abetting. He also clains the court
erred in (1) permtting the jury to convict himof two
burgl aries, (2) inposing separate punishnment for both burglary
convictions, (3) failing to exercise discretion to inpose
concurrent sentences on the burglaries, (4) inposing five-year
enhancenents consecutive to the two burglary terns, and (5)
refusing to exercise discretion to consider whether to dismss
his prior convictions in the interest of justice. Defendant
further clainms his prior convictions do not qualify as “strikes”
under the “three strikes” law and that the law itself was not
properly enacted as an urgency neasure. Finally, defendant
clains his attorney rendered ineffective assistance, in that he
elicited defendant's drug use, did not nove for acquittal on one
burglary count, failed to subpoena a witness, and failed to
object to a note witten by a witness, evidence of his poverty,
and evidence of an arrest for a donestic disturbance.

We reverse one burglary conviction, vacate the jury's
findings on the prior convictions, and remand the matter for
further proceedi ngs.

Def endant also filed a petition for a wit of habeas corpus,
whi ch we have considered with his appeal. In it he asserts a
claimof ineffective assistance identical to that raised in his

appeal. W deny the petition.



1. Facts

At 7:15 a.m on April 15, 1994, MIdred Bradke was wal ki ng
her dog in the park next to an apartnent conplex on Weddell Drive
in Sunnyvale. She saw two peopl e renoving the w ndow screen from
apartnment 26. One of them a slender, |ight-skinned black
person, wearing a red bandanna, entered through the w ndow.
Bradke shouted to the man who renmi ned outside. The nman
identified hinself as “Newsone” and said he lived in the
apartnment and his wife had to go through the w ndow because they
had | ocked t hensel ves out. Thereafter, the man entered through
t he door.

Bradke knew that Linda Auble lived in apartnent 26 and a
bl ack woman naned Newsone lived in apartnment 24. She confirnmed
this by checking the building’s directory. She then left a note
in the manager's nmail box, reporting what she had seen and
describing the man as a “heavy Bl ack man” and the ot her person as
a “slimperson in green slacks.”?

The apartnment manager Luis Villasenor found the note and at
8:30 a.m checked apartnent 26. The screen was in place, and

not hi ng seened wong. He attenpted w thout success to cal

2 At trial, Bradke was unable to identify defendant from a
photo layout. She later testified that one of the photos

was simlar to defendant. She also testified that defendant

was simlar to the man who entered the apartnent. She later

told Detective Mark B. Sole that she could not identify

def endant as the man she saw and said she did not believe he

was t he man.



Auble. Later, at 9:30 a.m, Villasenor was neking service calls
and witing in a book, when defendant approached from a nearby
car, tried to see what Villasenor was witing, and said he was
interested in renting an apartnent. A second black person was in
t he car.

Vil | asenor showed def endant apartnent 29, which was vacant,
and then started back to his office. Renenbering Bradke's note,
Villasenor instead went to apartnent 26. Defendant was standi ng
out si de the wi ndow whil e soneone el se entered. The screen was
of f. Defendant said “manager” and “stay still.” Villasenor
asked who had gone through the w ndow, but defendant denied
knowi ng anyt hing about it and said he was visiting soneone in
apartnment 24. Villasenor went to the assistant manager's
apartnent and asked her to call 911. He heard defendant knock on
apartnent 26 and say, “Let's get out of here, they are calling
the cops.” A tall thin woman with a red bandanna ran out, and
she and defendant ran to a nearby car. Villasenor foll owed.

Def endant renoved the rear license plate, and then he, the wonman,
and a third person sped away.

Villasenor entered Auble's apartnent and called the Police.
O ficer Robert Mongrain of the San Jose Police Departnent
arrived. He found no usable fingerprints inside the apartnent.
Vil lasenor took Mongrain to his office to get Auble's phone
nunber. There, a man called, asked if the police were there, and
want ed Aubl e's phone nunber. Villasenor recogni zed defendant's

voi ce and gave the phone to Mongrain. The caller said he and
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Aubl e were friends and could “straighten this all out.” Wen
Mongrai n asked the caller to cone there, the caller declined,
saying he had two felonies and this would be a “third strike.”
The man call ed back | ater and got Auble's phone nunber.

Vil l asenor and Mongrain went to apartnent 24 because
Vil l asenor said defendant was the occupant's, Hel ena Newsone's,
boyfriend. The door was unl ocked. The screen was on the w ndow.
Fromthere, they went to Auble's apartnment. The previous caller
phoned there but said he would call back |ater.

When Aubl e arrived, she said a cordl ess phone, a clock
radi o, and eight dollars in change were m ssing. Wen she |eft
that norning the screen was on the w ndow. Villasenor descri bed
to her the man he had seen. Auble said it was defendant,
Newsone' s boyfriend. Auble had seen himfor a few nonths but had
never given himperm ssion to enter her apartnment. Wile
Mongrain was still at the apartnent, the man who had call ed
earlier called and said sonething to the effect that he woul d not
do that to her. Auble becane upset and hung up. He called again
and identified hinmself to Mongrain as defendant. He denied
taking part in the incident and bl amed two other “guys” he net in
East Palo Alto but did not know He said he would find out and
tell his parole officer.

At trial, Helena Newsone testified that she nmet defendant in
Oct ober 1993 and had witten to himwhile he was in Fol som
prison. After his release, they becane romantically invol ved and

were presently engaged. On April 15, 1994, he was in the process
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of nmoving into her apartnent. However, she had not seen himfor
a week because they had had an argunent. She testified that
def endant had been with a woman naned Vi cky, who was skinny and
wore a bandanna. Newsone sai d def endant was unenpl oyed but she
gave him“living noney” and “gas noney” and |et himuse her car.
She said he did not have a key to her apartnent on April 15 but
had perm ssion to enter through the wi ndow if necessary.

Two weeks after the burglary, police responded to a
nei ghbor's report of a donestic disturbance at Vicky Bell’s hone
and arrested defendant. Police |learned there was a parole hold
on defendant stenmming fromthe burglary. Oficer Mark Sol e.
According to Sol e, defendant said he paid a man naned Jack to
drive himand Vicky Bell fromEast Palo Alto to Newsone's
apartnment so he could take a shower. Wile Jack stayed in the
car, he and Bell broke into Newsone's apartnent, with perm ssion.
Def endant said that when he finished showering, Bell was gone.
He heard a conmotion at apartnent 26. He went outside and
because he was on parole told Bell to get out of that apartnent.
She did, and they wal ked to the car where Jack was waiting. He
bent the rear license plate so it could not be read. Bell had a

t el ephone and a cl ock radio.

The Def ense

Def endant testified and repeated what he told O ficer Sole
but added nore detail. He said he had to shower at Newsone's

because he had a job interview at Geat Anerica. Wen he, Jack,



and Bell arrived at Newsone's apartnent, Jack waited in his car.
Def endant said he told a woman with a dog that he lived in the
apartnment and explained that his girlfriend was going in to open
t he door because he had left the keys inside. After entering,
Bell left to get cigarettes. Wen she returned, defendant went
out side and asked Jack to wait a bit | onger because he was
waiting for a call fromGeat America. On his way back to the
apartnent, defendant nmet Villasenor. He denied trying to see
what Villasenor was witing. He asked about renting an apartnent
because he was not sure his plans with Newsone woul d work out.
He expl ained that his nother said she would pay his rent. After
Vil l asenor showed hi man apartnent, defendant returned to
Newsone' s apartnent and nade sone phone calls. Bell was gone.

Def endant then heard Villasenor yelling to hi mabout soneone
going into an apartnent. Defendant said he did not know who it
was but | ooked in and saw Bell, who notioned for himto be quiet.
Instead, he told her to get out because the manager had seen her
enter and was now calling the police. He then said, “Let's get
out of there.” Bell ran out to the car, and he pani cked,
foll owed her, and bent Jack's rear license plate so Villasenor
could not read it. Al three then drove away. He did not see
stol en property in the car.

In the car, Bell asked defendant why he was worried. He had
not done anything. She said if necessary, she would testify
“like I did everything.” Defendant asked her to go inmedi ately

with himand tell his parole officer. They brought defendant to



his nother's house, where he phoned his parole agent, M.
Wat ki ns. He said soneone had burglarized an apartnent and he
woul d not say who unl ess “push cane to shove.”

Def endant said that he later called Villasenor to get
Aubl e's nunber to tell her about the burglary. He had Bell cal
Aubl e and say it was defendant's sister. Auble yelled and hung
up on her. Defendant called back and tried to explain that he
woul d never have burglarized her hone. She said she wanted her
property back, and he said he would pay for it, begged her not to
press charges, and said he would be in prison for life if she
did. She hung up. He said he later identified Jack and Bell to
O ficer Mngrain.

Def endant expl ai ned that when he spoke to O ficer Sole, he
identified Jack and Bell but did not tell himeverything because
he has | earned that saying too nuch “comes back on you like it's
doing on me now.” He said he had asked and Bell agreed to turn
hersel f in.

Def endant admtted he fled because he did not want to be
arrested and that he lied to Oficer Mngrain when he told him
about “two guys” whom he did not know. He said he protected Bel

because they were cl ose.

[, Retrospective Application of ©Montoya

The burglaries here occurred on April 15, 1994. At that
time, a person could not be convicted of burglary as an aider and

abettor unless the trier of fact found that he or she forned the



intent to aid and abet before or while the actual perpetrator
entered with the requisite intent. (People v. Macedo (1989) 213
Cal . App. 3d 554, 558; People v. Forte (1988) 204 Cal.App.3d 1317,
1321-1322; People v. Brady (1987) 190 Cal.App.3d 124, 132-134;
People v. Markus (1978) 82 Cal.App.3d 477, 481-482; see People v.
Escobar (1992) 7 Cal.App.4th 1430, 1435-1436.) The rule was
enbodied in former CALJIC No. 14.54 (1989 New), and in People v.

Brady, supra, 190 Cal.App.3d at pp. 133-134, the court found the

failure to give this instruction reversible error.

In June 1994, the Supreme Court filed People v. Mntoya

(1994) 7 Cal.4th 1027, in which it held that for purposes of
determning a defendant's liability for burglary as an aider and
abettor, a burglary is ongoing while the direct perpetrator
remai ns inside the burglarized premses. (ld. at pp. 1043-1045.)
Thus, one may be |iable for burglary if he or she forns the
requisite intent to aid and abet the perpetrator any tine before
t hat person | eaves the prem ses. The court disapproved Markus,

Brady, Forte, and Macedo, cited above, to the extent they




conflicted wth its holding. (Ld. at p. 1040.) The court in this
case instructed the jury in accordance wth Mntoya. (See CALJIC
No. 14.54 (1994 rev.).)

Def endant contends the court should have given a pre-Mntoya
instruction and clains that in applying Mntoya retrospectively
to this case, the court denied himdue process of law. W

agree. 3

Recently, in People v. Farley (1996) 45 Cal . App.4th 1697,
t he defendant raised the identical claimon facts essentially the
sanme as those here. W held that giving the Montoya instruction
vi ol ated the prohibition against ex post facto | aws applicable to
judicial decisions because it constituted an unforeseeabl e change

in the law that increased the punishnment for conduct after it was

committed. (ld. at pp. 1708-1709; see U.S. Const., art. |, 88 9,
10; Cal. Const., art. I, 8 9; People v. King (1993) 5 Cal.4th 59,
3 This claimis directed to the burglary that occurred

around 10: 00 a.m It is undisputed that defendant did not

hi nsel f enter Auble' s apartnent at this tinme. Villasenor
said he saw a person enter Auble’'s apartnent and then heard
defendant tell that person to get out because soneone called
the police. Defendant testified he did not know Bell was
inside until after she entered and only then decided to help
her escape. |If believed, defendant’s testinony would
support a finding that he did not formthe intent to aid and
abet her until after she entered. Thus, if Mntoya does not
apply, the evidence would have required pre-Mntoya

I nstructions. (See People v. Sedeno (1974) 10 Cal.3d 703,
715, di sapproved on other grounds in People v. Flannel

(1979) 25 Cal.3d668, 684, fn. 12 [duty to instruct on
general principles of law relevant to issues raised by

evi dence]; see, e.g., People v. Forte, supra, 204 Cal.App. 3d
1317.) The People do not argue otherw se and claimonly that

Mont oya appl i es.
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79; People v. Warton (1991) 53 Cal.3d 522.) 1In reaching this
conclusion, we rejected the People's claimthat the ex post facto
prohi bition applies only when a judicial decision crimnalizes

acts that were conpletely i nnocent when conmm tted. It does not,

and the prohibition applies where punishnment for crimnal conduct

is increased after it is commtted. (People v. Farley, supra, 45
Cal . App. 4th at pp. 1706-1707.) We also rejected the People's
claimthat the aiding and abetting statute and the fact that the
def endant's conduct was proscribed under other | aws gave him
adequate notice of potential liability as an aider and abettor to
burglary. Established case law at the tinme of the offense
nullified any such notice. (ld. at pp. 1707-1708.)

Finally, we rejected the People's claimthat given People v.
Cooper (1991) 53 Cal.3d 1158, which predated the defendant's
of fense, the holding in Mntoya was not unforeseeabl e,
unexpected, or indefensible by reference to the prior case |aw

(People v. Farley, supra, 45 Cal.App.4th at pp. 1708-1709.)

Cooper held that for the purpose of determning the liability of
an ai der and abettor for robbery, a robbery continues until al
acts constituting the offense, i.e., its elenents, have been
conpl eted. Since asportation of the stolen property is an

el ement, the offense continues “so long as the |loot is being
carried away to a place of tenporary safety.” (People v.

Cooper, supra, 53 Cal.3d at pp. 1164-1170.) 1In Farley, we noted

that this “elements” anal ysis does not obviously or necessarily

lead to the holding in Mintoya, for one can reasonably view the
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el emrent of entry, i.e., the act of entering, as having ceased or
as being conpleted once the burglar is conpletely inside the
prem ses. Thus, the pre-Mntoya rule is not clearly inconsistent

with Cooper. (People v. Farley, supra, 45 Cal. App.4th at

p. 1708.) Indeed, we pointed out that Cooper cited wth apparent
approval sone of the cases it |ater disapproved in Mntoya.

Last, we explained that the Montoya analysis differed fromthat

i n Cooper. Were Cooper used an “elenents” analysis to determ ne
when a robbery ended, Montoya relied on policy to determ ne when
a burglary ended. The court reasoned that liability for burglary
must continue until the burglar |eaves because the danger created
upon entry does not term nate when entry has been acconpli shed
but continues as long as the burglar renains inside the prem ses.

(People v. Mintoya, supra, 7 Cal.4th at p. 1043.)

Under the circunstances, we concluded that Montoya was not
reasonably foreseeable, that is, it did not provide
constitutionally adequate notice of increased punishnment before
t he defendant ai ded and abetted the actual perpetrator.

Mor eover, we noted that the pre-Mntoya rul e had been
consistently applied by appellate courts and that whether
exi sting judicial precedent will be overruled is generally a

matter of specul ation and conjecture. (People v. King, supra, 5

Cal .4th at p. 80.)4

4 Qur dissenting colleague asserts that the court in
Montoya inplied its holding was retroactive when it said the
pre- Mont oya CALJIC instruction should not be given “in any
case . " (People v. Mntoya, supra, 7 Cal.4th at p.
conti nued
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We follow our holding in Farley and here conclude that the
trial court erred in giving the Montoya instruction. This error
viol ated defendant's right to due process and therefore is of
federal constitutional dinension and nust be revi ewed under the
Chapman® harmnl ess- beyond- a-reasonabl e- doubt standard of review

W find the error prejudicial. The case was presented to
the jury on an erroneous |egal theory, which permtted it to
convi ct defendant as an aider and abettor not only w thout
consi dering whether he fornmed the intent to aid and abet Bel
before she entered the Auble's apartnent but also if he forned
the intent thereafter. |Indeed, the jury could have believed
defendant's testinony, which should have limted his liability to
that of an accessory, and still convicted himof burglary.

Mor eover, the prosecutor enphasi zed the Mntoya instruction and
fashi oned his argunent around it. Finally, the record does not
reveal that the jury resolved the issue of when defendant
intended to aid Bell and found that he did so before her entry
under other properly given instructions. Nor is there
overwhel m ng evi dence that he intended to aid and abet Bel

before she entered Auble's apartnent for the second tine.% Under

1047.) However, in Farley, we rejected this view, noting
that “when the court decides whether a holding is
retroactive, it does so expressly after careful analysis.”
(People v. Farley, supra, 45 Cal.App.4th at p. 1706, fn. 3.)

5 Chapman v. California (1967) 386 U. S. 18. 24.

6 Def endant’s conviction for the first burglary does not

conclusively reveal a jury finding that he intended to aid

Bel | before her second entry. Indeed, it is unclear what
cont i nued
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the circunstances, therefore, we are not convinced beyond a
reasonabl e doubt that the erroneous instruction did not

contribute to defendant's conviction for the later burglary.”

| V. Mul ti pl e Convi ctions

As not ed above, defendant was convicted of two burglaries,
and the court inposed separate terns for each one. Defendant
contends that as a matter of |aw he could only be convicted of
one burglary. Alternatively, he clains that the court erred in
failing to instruct on the issue of whether his conduct
constituted one or two burglaries.

According to defendant the evidence showed that after the
first entry into Auble's apartnent, he and Bell “remained in the
vicinity of the apartnent, with both (or [Bell], at |east)
waiting for the opportunity to conplete the plan.” Defendant
argues that these facts, in turn, establish as a matter of |aw
that the two entries into Auble's apartnent were part of a single
intention, inpulse, and plan to burglarize it. Under these

circunstances, he clains he could only be convicted of one

theory the jury relied upon in convicting himfor the first
burglary. There is evidence that at the tine of that

burgl ary, defendant hel ped Bell enter and then entered
hinself. Thus, the jury could have found defendant to be a
direct perpetrator or an aider and abettor.

7 The People do not argue any error in giving the Mntoya
I nstruction was harni ess.
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burglary. |In support of this claim defendant relies primarily

on People v. Bailey (1961) 55 Cal.2d 514.8

In Bailey, the defendant was convicted of grand theft based
on evidence she unlawfully recei ved nunerous wel fare checks each
| ess than $200 but aggregating to nore that anount.® (supra, 55
Cal .2d at pp. 515, 518.) In dicta, the court discussed whet her
the defendant was guilty of grand theft or a series of petty
thefts. The trial court had instructed the jury that if several
thefts are done pursuant to an initial design to take nore than
$200 and nore than that amount is taken, there is one crine of
grand theft. However, if there is no such initial design, then
the taking of less than $200 is petty theft. (ld. at pp. 518-
520; see CALJIC No. 14.31.) In approving this instruction, the
court noted that in theft-by-fal se-pretense cases, the separate
recei pt of various anmounts of noney as part of “a single plan”
“may be cunul ated to constitute but one offense of grand theft.”
(ILd. at p. 518.) 1In those cases, as well as in larceny and
enbezzl enent cases, the applicable test is “whether the evidence

di scl oses one general intent or separate and distinct intents.”

8 Qur reversal of the second burglary conviction does not
render this claimnoot, for the issue raised affects whether
the reversed count nmay be retri ed.

Reversal of one count does, however, render it
unnecessary to address defendant’s related claimthat even
I f he could be convicted of two burglaries, section 654
prohi bited separately puni shing both.

9 At the tinme, grand theft involved, anong other things,
t heft of noney exceedi ng $200. (See former 8§ 487.)
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(ILd. at p. 519.) The court then opined, “[w hether a series of
wrongful acts constitutes a single offense or nmultiple offenses
depends upon the facts of each case, and a defendant may be
properly convicted upon separate counts charging grand theft from
the sane person if the evidence shows that the offenses are
separate and distinct and were not commtted pursuant to one

i ntention, one general inpulse, and one plan.” (lbid.)

The single-intent-and-plan doctrine or test articulated in
Bai | ey has been consistently applied in theft cases. (See, e.g.,
People v. Sullivan (1978) 80 Cal . App.3d 16 [error not to give
Bai l ey instruction where evidence supports finding one intent and

pl an concerning nultiple m sappropriations]; People v. Packard

(1982) 131 Cal . App.3d 622 [affirm ng one count of grand theft and
reversing others where no evidence of separate intents and

pl ans]; People v. Kronenyer (1987) 189 Cal . App.3d 314 [fol | ow ng

Packard]; see also 2 Wtkin and Epstein, Cal. Crimnal Law
(2d ed. 1988) Crinmes Against Property, 88 572-573, pp. 649-651.)
In Inre Wlliam$S. (1989) 208 Cal . App. 3d 313, however, the

court declined to apply it in a nultiple-entry burglary case.
There, as here, the evidence revealed two entries into the sane
resi dence hours apart. The court explained that the Bailey test
was devel oped for theft cases. “Although thefts were involved
here, to be sure, burglary is a considerably different offense.
The gist of burglary is the entry into a structure with fel oni ous

intent. Technically at |east, a new burglary occurs with every
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new entry.” (lLd. at p. 317; Cf. also People v. Neder (1971) 16

Cal . App. 3d 846 [Bailey inapplicable to multiple forgeries].)

Al though it rejected the Bailey test, the court neverthel ess
felt obligated to fashion a special test for nultiple-entry
burglary cases. The court reasoned that under certain
ci rcunst ances, allow ng separate convictions for every entry

coul d produce “absurd results.” (Inre Wlliams$S., supra, 208

Cal . App. 3d at p. 317.) For exanple, where “a thief reaches into
a Wi ndow tw ce attenpting, unsuccessfully, to steal the sane
potted geranium he could potentially be convicted of two
separate counts.” To avoid such results, the court anal ogi zed
burglary to sex crinmes, “where a different nmultiple entry
guestion poses simlar puzzling problens for judges and

juries[,]” and adopted the test fornulated in People v. Hammon

(1987) 191 Cal . App. 3d 1084, 1099, to determ ne whether one or
nore sex crinmes have been commtted. Quoting Hammon, the court
stated, “'[When there is a pause . . . sufficient to give

def endant a reasonabl e opportunity to reflect upon his conduct,
and the [action by defendant] is neverthel ess renewed, a new and

separate crine is commtted.'” (lnre WlliamsS., supra, 208

Cal . App. 3d at p. 317.)
As both parties correctly note, the legal basis for this new

test di sappeared when the court in People v. Harrison (1989) 48

Cal . 3d 321 di sapproved Hammon. (ld. at pp. 332-334.) 1In
Harrison, the defendant clainmed his seriatimdigital penetrations

of the same victimduring a continuous assault constituted a
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single offense. In rejecting this claim the court expl ai ned
that given the history and | anguage of the applicable statute
(8 289), a new and separate offense is conpleted with each new
and separate penetration, however slight. (ld. at p. 329.) 1In
di sapprovi ng Haomon, the court faulted it for focusing on
percei ved sentencing disparities arising fromnmultiple
convictions instead of analyzing “the sufficiency of the evidence
in ternms of the particular statutory violations at issue.”

(ILd. at p. 332.) The court also faulted Hammon for addi ng
totally irrelevant factors to the statutory definition of the
of fense. (lbid.)

W agree with the parties that Harrison casts substanti al

doubt over Wlliam $S. and use of the Hammon test in nmultiple-
entry burglary cases because it would, in effect, add to the
statutory definition of burglary.

Def endant argues that we nust nevertheless fill the vacuum

created by the loss of the Wlliam$S. test and urges us to adopt

a test based on Bailey: if multiple entries are nade pursuant to
one intention, one general inpulse, and one plan, then there can
be only one conviction for burglary. W decline to do so.

As noted above, the court in Wlliam$S., rejected use of the

Bail ey rul e because of the essential difference between theft and

burglary. 1In People v. Neder, supra, 16 Cal.App.3d 846, the

court found Bailey inapplicable to nmultiple forgery convictions.
The court acknow edged that the nultiple forgeries were probably

nmotivated by a single intent to obtain property fromthe sane
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victim Neverthel ess the court distinguished forgery fromtheft.
It noted that the essence of theft is a taking. Thus, “[i]f a
certain anount of noney or property has been taken pursuant to
one plan, it is nost reasonable to consider the whole plan rather
than to differentiate each conponent part.”10 (l1d. at p. 852.)
Forgery, on the other hand, “is not concerned with the end, i.e.,
what is obtained or taken by the forgery; it has to do with the
means, i.e., the act of signing the nane of another with intent
to defraud and wi thout authority, or of falsely nmaking a
docunent, or of uttering the docunent with intent to defraud.”
(ILd. at pp. 852-853.) The court opined that while “theft
pursuant to a plan can be viewed as a large total taking
acconplished by smaller takings[,] [i]t is difficult to apply an
anal ogous concept to forgery. The designation of a series of
forgeries as one forgery would be a confusing fiction.” (ld. at
p. 853, fn. omtted.)

We believe the difference between theft and burglary nake
application of the Bailey rule inappropriate. W also find the
Neder's anal ysis apropos. Although in nmany cases the goal of a
burglary is theft, burglary occurs regardl ess of whether a theft

is acconplished or even attenpted. Mre inportantly, the conduct

10 Wtkin nmakes the sane point, explaining the theory
behind the Bailey test is that “the defendant obtained
possessi on of the desired noney or property by unl awf ul
means, and his guilt was determ ned by that fact and not by
the nmet hods enployed.” (2 Wtkin and Epstein, supra, 8§ 573,
p. 650.)
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descri bed and proscribed by section 459 is a single act: entry.
Designating a series of separate and factually distinct entries
as one single entry is no |l ess an unreasonable fiction than
designating a series of forgeries one forgery or a series of
penetrations a single rape.

The Bailey rule al so appears too broad. Under it, a person
who planned to steal everything in a residence by unlawfully
entering it once everyday for a week until all the contents are
taken coul d be convicted of only one burglary regardl ess of how
many unl awful entries he or she made. Such a result, however,
di sregards the nunber of cul pable acts commtted by such a
perpetrator. It also ignores that the proscription against
residential burglary is designed not so nuch to deter trespass
and the intended crime but to prevent risk of physical harmto
others that arises upon the unauthorized entry itself. (See
People v. Gauze (1975) 15 Cal.3d 709, 714.)

We acknow edge dicta in People v. Mntoya, supra, 7 Cal.4th

1027, where the court stated, “In the present case, defendants
were charged with and convicted of a single burglary, and the

evi dence denonstrates that the nultiple entries were 'commtted

u Al t hough the risk of harmto others nay appear to be

| ess when a person nmakes nmultiple entries within shorter
periods of tinme, we do not believe the risk necessarily

di sappears or ceases to be a reason agai nst adopting the
Bailey rule. For exanple, residents who hear someone enter
may hi de and upon hearing the person exit |eave their place
of hiding only to encounter the intruder as he or she
reenters to obtain nore | oot.
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pursuant to one intention, one general inpulse, and one plan.'

(People v. Bailey [,supra,] 55 Cal.2d [at p. 519] . . . ; see |In

re Wlliams$S., supra, 208 Cal.App.3d [at pp. 316-318].)

Accordi ngly, we need not concern ourselves wth whether nultiple
burgl aries properly could have been alleged or proved. (Cf. In

re WlliamsS., supra, 208 Cal.App.3d [at pp. 315-318] [uphol ding

separate convictions for second entry into burglarized residence

several hours after first entry]; People v. Harrison[, supra,] 48

Cal.3d [at pp. 327-334] . . . [separate convictions for

consecutive sexual penetrations with foreign object

upheld] . . . .” (People v. Mntoya, supra, 7 Cal.4th at
p. 1046, fn. 10.)

This dicta does not suggest that the court considers the
Bailey rule applicable in multiple-entry burglary cases. This is
especially so given the court's citation to Harrison, where, as
noted above, it concluded that each penetration during the course
of a continuous sexual assault can support a separate conviction.
At nost, the court considers the issue an open question. W
conclude that the Bailey rule is inappropriate and inapplicable.

Mor eover we do not believe the theoretical possibility of
multiple convictions in certain extrene hypothetical fact

situations, |like that posed in Wlliam$S. involving the

unsuccessful geraniumthief, requires creation of a special rule
to prevent what nmay appear to be absurd results. |In this regard,
we agree with the People that concern about absurd results are

better resolved under section 654, which limts the punishnment
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for separate of fenses commtted during a single transaction, than
by a rule that, in effect, creates the new crinme of continuous
burglary. Consequently, we follow the underlying reasoning of

the court in Wlliam$S.: since burglary is anal ogous to crines

of sexual penetration, it is appropriate to apply the sane
anal ysis.12 The applicable analysis is found in Harrison.

As noted above, the court in Harrison concluded that since
crimes of sexual penetration are conplete upon penetration,
however slight, nultiple penetrations supported multiple
convictions. W point out that the court's analysis was not
based on the sexual nature of the offenses or the fact that the
of fenses invol ved physical acts agai nst people. Rather, the
anal ysis was dictated solely by the statutory | anguage and the
tenporal threshold for establishing guilt, i.e., when the offense

is conplete for purposes of prosecution. (People v. Harrison,

supra, 48 Cal.3d at pp. 327-329.) Thus, we do not find the
Harrison's analysis inherently limted to sexual offenses and
consider it proper and appropriate to apply it here.

Under section 459, burglary consists of an unlawful entry
wth the intent to conmt a felony. Thus, the crine is conplete,
i.e., one may be prosecuted and held liable for burglary, upon

entry with the requisite intent. (People v. Mntoya, supra, 7

12 In Montoya, the court al so observed that the invasive
act conprising a burglary may be anal ogi zed to sexual

of fenses which have a simlar elenent of unwanted personal
I nvasion. (supra, 7 Cal.4th at p. 1045.)
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Cal .4th at pp. 1041-1042.) It follows, therefore, that every
entry with the requisite intent supports a separate conviction.
G ven our discussion, we conclude that defendant was
properly charged and could properly have been convicted of two

burgl aries. 13

V. | neffective Assi stance of Counsel

Def endant notes nunerous acts and om ssions by defense
counsel and contends that they reflect ineffective assistance of
counsel

To prevail on a claimof ineffective assistance, a defendant
nmust establish that counsel's representation fell bel ow an
obj ective standard of reasonabl eness under prevailing
prof essi onal norns and that but for counsel's failings, there is
a reasonabl e probability defendant woul d have obtained a nore
favorable result, i.e., a probability sufficient to underm ne

confidence in the outcone. (In re dark (1993) 5 Cal.4th 750,

766; People v. Mtcham (1992) 1 Cal.4th 1027, 1057-1058; see

Strickland v. Washington (1984) 466 U.S. 668, 687-688.)

On appeal, we "consider whether the record contains any
expl anation for the chall enged aspects of the representation

provi ded by counsel." (People v. Mtcham supra, 1 Cal.4th at

p. 1058) |If none appears, then we will reject defendant's cl aim

13 G ven our conclusion, we necessarily reject defendant’s
claimthat the court erred in failing to give the jury
appropriate instructions so it coul d deci de whet her

def endant comm tted one or two burglaries.
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unl ess counsel was asked for an explanation and failed to provide
one, or unless there sinply could be no satisfactory expl anati on.
(People v. Haskett (1990) 52 Cal.3d 210, 248; see People v. Pope
(1979) 23 Cal.3d 412, 425.)

A. Failure to Move for Acquittal

Def endant faults counsel for not noving for acquittal on the
first burglary at the close of the prosecution's case. He notes
t hat Bradke could not identify defendant at trial and in fact did
not believe defendant was the person she spoke to and | ater saw
enter Auble's apartnment. Thus, he argues that at the close of
the prosecution's case, the only evidence that defendant entered
was testinony of a highly unreliable witness who did not believe
def endant was the person she saw. W are unpersuaded.

Were, as here, a claimis based on trial counsel's failure
to make a notion, a defendant nust prove not only the absence of
a reasonabl e tactical explanation for the om ssion but also that
the notion or objection would have been neritorious. (People v.
Matt son (1990) 50 Cal.3d 826, 876.)

The record reflects that although she was uncertai n about
her identification, Bradke was certain she saw a person with a
red bandanna enter Auble's apartnent, she yelled to a nman and
asked hi mwhat he was doi ng, he explained his nane was “Newsone,”
and he later entered apartnment 26 through the door. After his
arrest, defendant told O ficer Sole that a woman had yel |l ed at
himas he was clinbing in the w ndow of an apartnment. However,

he was entering Newsone's, not Auble's, apartnent. He told her
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he was | ocked out of his apartnent, returned and entered it.

G ven this evidence, counsel could reasonably have concl uded t hat
the critical issue on the first burglary was not defendant's
identity as the man Bradke saw and spoke to, but rather which
apartnent Bell and defendant entered. Moreover, since Bradke's
testinmony was sufficient to establish that it was apartnment 26,
counsel coul d reasonably have concluded that a notion for
acquittal would have been denied. G ven the evidence supporting
the first burglary, we find no reasonably probability that a
notion for acquittal would have been granted. Thus, defendant's
claimof ineffective assistance fails.

B. Failure to Ohject to Bradke's Note

Def endant contends that the note Bradke wote and placed in
the apartnment nmanager's mail box shortly after seeing two people
enter Auble's apartnment was i nadm ssi bl e hearsay and, therefore,
counsel, should have objected to its adm ssion.

The People claimthe note was adm ssi bl e under Evi dence Code

section 1241, a hearsay exception for contenporaneous statenents

14 For simlar reasons, we reject defendant’s cl ai mthat
counsel was ineffective for not objecting to testinony from
Newsone that defendant depended on her for noney. W do not
find counsel’s omssion tactically unreasonable. Defendant
admtted that at the tinme of the burglaries he was

unenpl oyed and | ooking for work. Thus, counsel could have
reasonably believed that Newsone’s testinony woul d
inmplicitly corroborate his testinony.

Mor eover, given the evidence of guilt on the first
burglary, we find no reasonable probability defendant would
have been acquitted even if an objection been nade and
sust ai ned.
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by a witness. However, this exception applies only where the
decl arant's conduct is equivocal or anbiguous and rel evant.

Under such circunmstances, a contenporaneous statenent hel ps

expl ain the conduct or make it nore understandable. (See

1 Wtkin, Cal. Evidence (3d ed. 1986) § 722, pp. 705-706.) Here,
however, Bradke's conduct was not anbi guous or equivocal. Nor
was it relevant. W also agree with defendant that the note was
not adm ssible as a prior consistent statenent, for it was not
admtted to rehabilitate Bradke's credibility. (See Evid. Code,
§§ 791, 1236.)

Assum ng the note was inadm ssible and counsel should have
objected to its adm ssion, the failure to do so was harni ess.
Again, the note was only relevant to the first burglary, and
identity was not the issue. As noted above, defendant adm tted
tal king to Bradke but said he was entering Newsone's, rather than
Aubl e's, apartnent. Thus, at nost, the note nerely confirned
Bradke's ot herw se unqualified, and uni npeached testinony at
trial that she had an unobstructed view of apartnent 26, she was
acquainted with the person who lived there, and she was positive
that two people entered that apartnent.

C. Eliciting Evidence of Drug Use

Def endant conpl ains that during cross-exam nation, defense
counsel unwittingly elicited testinony from defendant's probation
officer that shortly before the burglaries, defendant tested

positive for some sort of drug use.
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Presumabl y, counsel's cross-exam nation of the officer was
designed to show that defendant was | aw abi ding while on parole.
However, counsel apparently assuned defendant's drug tests had
been negative. Thus, counsel was inconpetent insofar as he asked
a question to which he did not know the answer, and the answer
i ndi cated drug use. Thereafter, in an effort to explain,
def endant said he had m stakenly snoked a marijuana cigarette he
did not know was | aced with cocaine. Later the prosecutor
descri bed defendant as soneone who uses drugs and denies crim nal
responsi bility by claimng m stake.

Since we nust reverse the second count of burglary, we focus
on whet her the evidence of drug use was prejudicial concerning
the first burglary. W think not. Again, the primary factual
i ssue was sinply whether defendant entered Newsone's or Auble's
apartnent. The evidence about drug use was not extensive or
i nfl ammat ory, and gi ven Bradke's testinony, we do not find a
reasonabl e probability of acquittal on this count had the
evi dence of drug use not cone out.

D. Fail ure to Subpoena Vi cky Bel

Def ense counsel sought to exam ne defendant's nother about
adm ssions allegedly made to her by Vicky Bell to the effect that
the burglary was her, not defendant's fault. The court sustained
the prosecutor's objection on the ground that defense counsel had
failed to subpoena Bell and thus had not nade a sufficient
showi ng that Bell was unavailable to testify herself. Al though

def ense counsel said he was unaware of Bell's whereabouts and had
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relied on the prosecutor's unsuccessful efforts to |ocate her,

t he court concluded that defense counsel should have nmade his own
attenpt based on infornmation about where Bell’s father |ived and
that she stayed with himfromtine to tine.

Assum ng counsel should have made his own effort to subpoena
Bell, we find no prejudice with respect to defendant's conviction
for the first burglary. Defendant was seen hel ping Bell enter
Aubl e' s apartnent through the wi ndow and then entering hinself.

G ven Bradke's testinony, we find no reasonable probability of an
acquittal on this count had counsel sought to subpoena Bell.

| ndeed, defendant clains prejudice primarily with respect to
the second count, arguing that if Bell testified that defendant
was only trying to help her escape, the jury mght have acquitted
hi m of burglary and at nost found himguilty of being an
accessory. Since we nust reverse this count, we need not discuss
this argunent.

E. Failure to Object to Evidence of Arrest

Def endant cl ai ns counsel should have objected to Oficer
Sole's testinony that he interviewed defendant in jail after his
arrest for sone type of “donestic disturbance.” He argues that
the testinony anounted to “other crinmes” evidence, which was
i nadm ssi ble to prove bad character and irrel evant to prove any
ot her issues.

Oficer Sole's coment was brief, he nade it in passing, and
no details about the “disturbance” were elicited fromhim Thus,

even assum ng an objection should have been nade and the
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reference stricken, we do not find a reasonabl e probability that

the jury would have acquitted defendant of the first burglary. 1

VI. “Three Strikes” Issues

A. Prior Convictions as “Strikes”

Def endant notes that section 667, subdivision (d)(1),
provi des, "The determ nation of whether a prior conviction is a
prior felony conviction [i.e., a "strike"] for purposes of [the

“three strikes” law], shall be nmade upon the date of that prior

conviction . . . .” (Enphasis added.) He argues that because
his prior convictions predate the “three strikes” law, they do
not qualify as “strikes.” W disagree.

In People v. Murillo (1995) 39 Cal.App.4th 1298, this court

rejected the identical claim Mreover, numerous other courts

have rejected this argunent. (See, e.g., People v. Turner (1995)

40 Cal . App. 4th 733 [Second Dist., Div. Five]; Gonzales v.

Superior Court (1995) 37 Cal.App.4th 1302 [Fifth Dist.]; People
v. Sipe (1995) 36 Cal.App.4th 468 [Third Dist.]; People v. Geen

(1995) 36 Cal.App.4th 280 [Second Dist., Div. Two]; People v.
Reed (1995) 33 Cal . App.4th 1608 [First Dist., Div. Five].)
Def endant adds nothing newto this claim and we still find

it nmeritl ess.

15 We need not separately discuss defendant’s petition for
a wit of habeas corpus, which, as noted above, reiterates
defendant’s claimof ineffective assistance. G ven our

anal ysi s and concl usi on concerning the various grounds for
claimng ineffective assistance, the petition is denied.
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B. Discretion to Strike or Dism ss Prior Convictions

At sentencing, defendant filed a witten request to have the
court strike his prior convictions under section 1385 in the
furtherance of justice. The court denied the request, ruling
that it was bound by a recent appellate court decision, which
hel d that under the “three strikes” law, trial courts |ack
di scretion to strike prior convictions sua sponte in furtherance
of justice.

Def endant now contends that the trial court erred in ruling
that it |acked discretion to strike his prior convictions.
During and after briefing in this case, the issue concerning the
trial court's discretion was before our Suprene Court. It

recently filed People v. Superior Court (Ronmero) (1996) 13

Cal . 4th 497, in which it held that under the “three strikes” |aw,
trial courts retain the discretion to strike prior serious felony
conviction allegations under section 1385, subdivision (a). (ld.
at p. 504.)

Because the trial court did not realize it had such
di scretion, the matter nust be remanded and the court given the
opportunity to exercise it. (Cf. People v. Fritz (1985) 40
Cal . 3d 227, 231; People v. Belnontes (1983) 34 Cal.3d 335, 348,
fn. 8.)

C. Urgency Leqi sl ation

Def endant contends that section 667 was inproperly enacted
as urgency |l egislation because it substantially changes the

duties of judges and prosecutors. Thus, he clains the
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| egi sl ation was not in effect when he conmtted his offenses.
This claimis also neritless.

On March 7, 1994, the Governor signed the "three strikes"
| aw, whi ch added subdivisions (b) to (i) to section 667. The
bill was passed on an urgency basis and becane effective
i mredi atel y.

Article 4, section 8, subdivision (d), of the California
Constitution provides, in relevant part, "Urgency statutes are
t hose necessary for imredi ate preservation of the public peace,
health, or safety. A statenent of facts constituting the
necessity shall be set forth in one section of the
bill. . . . An urgency statute may not create or abolish any
office or change the . . . duties of any office . . . ."

In enacting the "three strikes" anmendnents to section 667,
the Legislature declared, in pertinent part, "This act is an
urgency statute necessary for the i nmedi ate preservation of the
publ i c peace, health, or safety within the neaning of Article [4]
of the Constitution and shall go into imedi ate effect. The
facts constituting the necessity are: [f] In order to ensure
| onger prison sentences and greater punishnent for those who
coommit a felony and have been previously convicted of serious or
violent felony offenses, and to protect the public fromthe
i mm nent threat posed by those repeat felony offenders, it is
necessary that this act take effect imediately."” (See Stats.

1994, ch. 12, 8 2; No. 2 West's Cal. Legis. Service, p. 59.)
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We give great deference to the Legislature' s findings
concerning the need for urgency legislation. (See Davis v.

County of Los Angeles (1938) 12 Cal.2d 412, 422; Verreos v. Cty

and County of San Francisco (1976) 63 Cal. App.3d 86, 101.) W

further note that "[a]n addition or subtraction in relation to
the volune of the duties required to be perforned by an officer,
whi ch does not substantially affect the primary duties of his
office, is not such a change of duties as would prevent i medi ate
ef fectiveness of l|egislation properly declared to be urgent."
(Martin v. Riley (1942) 20 Cal.2d 28, 37; accord: People v.
Robertson (1982) 33 Cal.3d 21, 47.)

Here, the "three strikes" amendnents limt the discretion of
prosecutors in dealing with prior convictions. They nust now
pl ead and prove all known priors and may not use themin plea
bargai ning or agree to disniss or strike them (8 667, subds.
(f)(1) and (g).) They may, however, nove to strike prior
conviction allegations in furtherance of justice or for
insufficient evidence. (8 667, subd. (f)(2) The anendnents did
not alter the trial court’s discretion to strike priors.

The changes noted above do not substantially affect the
primary functions of the prosecutor and court. Prosecutors may
still nmove to have prior convictions stricken; courts may strike
them and courts are still responsible for inposing the sentence.
In the recidivist cases, to which the anendnents may apply, we do
not find that the changes have such a substantial affect on the

duties of prosecutors and courts that the Legislature could not
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enact them by urgency neasure. (See People v. Kinsey (1995) 40

Cal . App. 4th 1621 [reaching same conclusion]; People v. Cartwi ght

(1995) 39 Cal.App.4th 1123 [sane]; see People v. Kilborn (1996)

41 Cal . App.4th 1325 [limtations on prosecutorial discretion nor

viol ation of separation of powers]; cf. also People v. Robertson,

supra, 33 Cal.3d 21 [sane re changes in death penalty statute];
88 1385, subd. (b) and fornmer 667, Stats. 1986, ch. 85, 8§ 1.5,
2, 4, pp. 211-212 [urgency legislation elimnating court's

di scretion to strike priors for enhancenent purposes].)16

VII. Di sposition

Def endant' s conviction on Count 2 (the second burglary) is
reversed. The remaining conviction is affirnmed. However, the
judgnent is vacated, and the matter remanded for further
proceedi ngs, including resentencing.

The petition for a wit of habeas corpus is denied, the
denial to becone effective upon the finality of our decision on
defendant's appeal. (See Cal. Rules of Court, rule 24(a); cf.

People v. Leever (1985) 173 Cal. App. 3d 853, 881.)

Winderlich, J.

16 Qur reversal of one burglary conviction renders it
unnecessary to consider defendant’s other “three strikes”
clainms, i.e., that the court erred in (1) failing to
exerci se discretion to i npose concurrent sentences for the
two current burglaries, (2) in inposing two consecutive 25-
year-to-life sentences for the two current burglaries, and
(3) inmposing two five-year enhancenents consecutive to the
two terns for the current burglaries.
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Cottle,

P.J.
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BAMATTRE- MANOUKI AN, J., Concurring and Dissenting. —I
respectfully disagree with ny col |l eagues' conclusion that the
trial court erred by instructing in the | anguage of CALJI C No.
14.54 (1994 Revision), which is based directly on the Suprene
Court's decision, filed ten weeks after the burglaries in this

case, in People v. Mintoya (1994) 7 Cal.4th 1027, 1046.

In Montoya the Suprene Court explicitly stated that the pre-
Mont oya i nstruction which nmy coll eagues believe should have been
given in this case "is an incorrect statenent of the |aw and
shoul d not be given in any case.” (7 Cal.4th at p. 1047.) From
the words "in any case" | infer that the Suprenme Court itself
believed its holding should be retroactively applicable at |east
to any case in which the jury had not yet been instructed, if not
to any case not yet final at the tine Mntoya was fil ed.

| cannot agree with ny coll eagues that Mntoya’'s
construction of the burglary and aiding and abetting statutes was
“not reasonably foreseeable” by reference to prior case |aw.
People v. Cooper (1991) 53 Cal.3d 1158, 1160-1161, and People v.
Escobar (1992) 7 Cal.App.4th 1430, 1436, both of which the
Suprene Court cited and discussed in its Mntoya opinion, were
deci ded, respectively, nearly three years and nearly two years
before the burglaries in this case. 1In ny opinion, both Cooper

and Escobar clearly reflected the judiciary s heightened



recognition of the nature and purpose of aider and abettor
l[tability and the inportance of the victims perspective. The
reasoni ng of Montoya is wholly consistent with those cases, as
the court itself pointed out. (7 Cal.4th at pp. 1040-1041, 1046.)
| believe Montoya represents an entirely foreseeabl e extension of
the principles expressed in Cooper and Escobar. Therefore its
retroactive application does not result in a denial of due
pr ocess.

| would conclude that the trial court did not err by
instructing in accordance wwth Montoya. |In all other respects, |

agree with the conclusions reached in the majority opinion.

Bamat t r e- Manouki an, J.
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